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Land for Peace:
A Halachic Perspective
Rabbi Hershel Schackier

Introduction

ue to our Caluf situation, we are often only able to study
various halachic concepis on a theoretical plane. Intersstingly,
dus fo current Circumstances, the sublect of milchamg—war,
formerly one suck topic, must now be examined in practical terms.

The Gemara in Yoma 22b relates that 1% nnby nowa e
i RSy RP mnwn T

King Saul made one mistake for whirk he lost his kingdom.
whereas David erred on more than one occasion vet still retained his
monarchy. The commentaries clarify this passage, explaining that it
is not that G-d favored David and therefore pardoned his ervors
where he did not tolerate %auls, but that whereas David's
transgressions were of a personal, private nature, Saul’s was in the
reaim of government. Maving failed to Fulfill properly one of his
major functions as king, namely that of waging war, he was deemed
unworthy of remaining King of Israel The Torah dictates that one
employ a proper measure of each character trait as reguired by
individual situations; Saul is faulted as having misplaced his mercy
by applying it while waging war against Amalel. Instead, we are
instructed to emulate King David whe was humble when studying

T

Torah vet, simultanecusly, a ruthless warrior when the need arose?

3. See Moed Katan 166
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Historical Precedent of Returning Land

The Gemara in Pesachim 562 reads-
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This passage lists various activities undertaken by King
Hezekiah on his own initiative, some of which are deemed
praiseworthy, whereas for others he is criticized. Included in this
latter category is his attempt to pacify Sanherib by removing golden
fixtures from the Temple and sending them to the Assyrian king.
Rashi clarifies his point of error by commenting that Hezekiah
should have placed his trust in G-d who had promised to protect
the city (Jerusalem) and deliver it from the threat of the enemy.
From this it is evident that Hezekiah's action was deemed unproper
only in light of the prophet’s assurance that the city would benefit
from G-d's special protection. Had he not received such assurance,
even this action of partly dismantling the Temple would have been
justified in face of the impending situation of sakanat nefashot,
(mortal danger), the issurim involved rot being among those for
which one is mandated to give up his life {yehareg v'al ya'avor).

Similarly, In the current political iwammam in Eretz Yisrael w is

argued that since the Jews there
that we do not have a clear promise mm m?ﬁm mmaﬂmﬁéﬁ mmaﬁ E
prophet, it is proper to forfeit control of Wmﬁmmm and Samaria mﬁmm
even lerusalem to the .%wmg

iy

Lo M,mmxmmmﬁ 1 %R E m% .@m

Sammmaﬁ of the wﬁmmﬁﬁm of

of m«d&%m a situation of mmwmaﬁ nefashot.

Sakanat Nefashot in Wartime

In his commentary on Mitzvah 425 which commands us to

% See Avodak Zara 202,
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destroy the seven (anaanite nations, the Minchat Chinuch limits
the above precept by nwmﬂﬁm that the imperative to aveoid pikuach
nefesh (danger to life) does not apply in wartime for, in a batide
situation losses are invariably suffered and thus we would never be
permiited to wage warlS Applving this deril to the situation in
Eretz Yisrael, it must be ascertained whether the State of Isrzel, in
the eyes of the halacha, is currently considered in a state of war or
at peace.

In response to this it would appear that although the State of
Israel is not presently engaged in battle with any of her neighboring

enemies, it is nonetheless halachically categorized as in 2 state of

war. This conclusion served as the basis for a psak of Rav Yaakov

Wuﬁm:mmmww i response to a halachic inquiry that was made during

the 1970 Arab hijacking of two airplanes from Lod to Jordan. At

the time, the terrorists threatened to kill all passengers on board.
When it became known that Rav Hutner, Rosh Yeshiva of Yeshiva
Rabbi Chaim Berlin, was one of those being held, there was talk
among his students of offering his captors a large ransom in
exchange for his release. Although generally in a case of pidyon
sh'vuyim (rescue of captives) the Jewish community is mwwmﬁmmm tQ
ransom a capiive for an exorbitant sum, the ruling in the case of 2
great scholar is that he should be ransomed even for a sum that
exceeds his “worth.¥ Thus many Rabbis were of the opinion that
every effort should be made o secure Rav Hunter's release. Rav
Yazkov Kaminetsky dissented, however, arguing that the mitzvah
of pidyon sh'wuyim only applies in peacetime, but surely not
during hostilities, when the delivery of ransom money to the enemy
would strengthen their position! He continued to explain that
although & cease-fire existed at the time, the 1948 War of

3. In concurrence with the Minchat Chinuch are the Newmiv in his comments o
Kiddushin 45; Chidushei HaGriz on the pasubk: “Zevilun am cheref mafsho
bamat”; Nachlat Yirechak (Semiatyckyy Chapter 69, Duar Yehoshua {Ehrerberg)
Voleme H, Chapter 485 and additionsl comments in the table of contenis:
Mikdash Mordechai ([lan) pages 228-228, among others.
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Independence had never really ended, for the Arabs’ avowed goal to
destroy the State of Isreel and drive the Jewws into the sea had
never been remounced. In his view, although Israel was not then
engaged in active battle, in the eves of the halacha it was considered
to be experiencing a mere full in the ongoing original 1948 War of
Independence,

Likewise today, since Israel’s enemies (with the exclusion of
Egypt) have thus far refused to sign peace treaties with her, and
since their avowed aim continues to be the destruction of the State,
Israel must be considered to be in a state of war. In light of this, it

is argued that the lsraeli army's

in tirnes mm war, may even wm?mw oF wﬂhw innocent bwawn $mmu mﬁ,
sttuation calls for such action’® Furthermore, if we follow the

Mmmm:om £ current W@&E bxmmap

reasoning of the Minchat Chinuch (and others who concur with his
opinion} lsraeli policymakers are not halachically reguired 1o be

concerned with the danger the current situation poses to individual

Tsraelis, Bealizing that in 2 war perople will get Whmwmmﬁu. the

policymakers have to determine whether war may nevertheless be
essential in preserving the viability and ultimate security of the

fe

3

Milchemet Mitzvah and Milchemet Reshut

With regard to the waging of war, the halacha defines the
categories  of  milchemet  mitzvak  versus  milchemet  res m
Miicheret mitzvah is 2 war required by the Torah, while milchemet

3. The Maharal of Prague, in his commentary Guwr Aryh o Parashar Veyishlach
writes, LAl warmw the Turah reads, When you approach 2 oty o wage war
sgainst it you shall greet them peacefully’ {first atempt  reach s peaceful
agreament}, »w speaks of 2 city that did not karm us. But as regards those who
attack the Jews, as Amalel did. even if only one of their members was
respansible for e nation because
:v s one of them. Likewise, regarding any war such as that waged zgainst the

of Midian, all of whom were aftacked, mmnﬁ;m the fact that not all were

guiity of wrongdoing; and this e the nature of all ware”

s act, revenge may be exacted from the entis
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reshut is in the nature of 2 permissible military venture, which
wﬁmmmmm the prior authorization of the Great Bet Din {Sarhedrin}.®

Considering the fact that other nations have no High Court with
the equivalent moral and spiritual authority of the Sanhedrin, it ie
understood that they are only justified in waging wars that are
parallel in nature to what would be considered milchemet mitzvak
for the Jewish nation.” It appears that milchemet mitzvah refers it

only to wars of self- deferse, but also o wars in defense of one’s

country
,Hym instinctive readiness of all people to defend their countries
being a gzémmmmm mﬁmﬁoﬁmmﬂnm it can be deduced that such a war

would be categorized as milchemet mitzuah; (otherwise, according
to the responsa of the Chatam Sofer (see note seven, above}, such a
war would be forbidden even to the nations of the world). Having
established this premise, we may conclude that Israsl, S.mwi%mm.
defend its ¢ rority, notwithstanding the possibility that lives will be

iost in the _process.

The Winning Battle vs. the Losing One

iﬁ.,m € are %cnw who contest the above conclusion, echoing the
to his nephew Abba Sikara,
Qr wﬂzﬂ&m% mmw ttin Séa): “Until
mmam: - refuse to make peace with the
fon to die Qm hunger?” mmw? Yochanan

hen

ﬂmmmm the ?S%w nation further mmmﬁam mﬁm«mwmmw Rabbi
Yochanan ben Zakkai mmmmwmm from the besieged city of Jerusalem
fo negotiate 2 truce with Vespatian, conceding to the Roman general
sovereignty over all of Eretz Yisrael, the Temple Mount included,
Relying on this precedent, there are those who argue that | land
m:mﬁmm be rmmmn to the Arabs if that will save lives.

6 Mishnz Sanhedrin 22, see alsc Sotah 44b where the Talmud defines the
categories of milchemet mifzvah and milcheme! reshut

7. The Chatwn Sofer (v 0 v gy mmwn} makes this point in mxmmm%im the
Talmudic passage (Sanhedrin B9ak: wTrn I 9n uth potye

LANID TOR PEACE

Surface examination of the hwo situations, however, reveals
that they bear no basis for comparison. Whereas the Jews” revalt

against the Komans was obviously doomed to failure, the war of the
Israeli army today against the Arab insurgency is being conducted
with moderate success. The Sanhedrin under Rabbi Yockanan ben
Zakkai mﬁmm correctly by surrendering, for there is no mitzvah ¢
“stick out’” 2 losing battle® This is quite dissimilar to the present
situation in lsrael; thus it may be m«wamm that it is incumbent upon
them to contunue io fight to the vi
possible tragic losses that may orcur.
We have to examine very carefully the premise that ferael
ultimately succeed in its military struggle with the Arabs. wﬂw
despite the [act that the Israel Armyy is succeeding in wmmm%%m mﬁ
territories it has held since 1967 and enfarcing tenuous order there
the toll that the current situation is mwwﬁmm from the nation’s
morale and from its standard of living might warrant our redefini
fsrael’s current status as “winning the battle, but losing the war.”" If
in truth fsrael is | Woﬁ:m position, then perhaps 2 land-for-peace
negotiation mmwmg‘%ﬂmm that lsrael were assured that it would thereby
achieve a real, lasiing peace) would be in order Indeed, fsrael's
current situation must be evaluated to determine whether it is
presently engaged in 2 winning batide or, G-d forbid, 4 wafum ane,
or perhaps a stalemnate. Resolution Gf this question wili determine
whether Israel is halachically mandated to Fight or alternately
required to withdraw from the struggle.

ctorious finish, despite the

fan

Israel Today: Winner or Loser?

e

But who is authorized to make this crucial decision? To shed
light on this gquestion, let us return to the paint that sakanat
nefashot must be disregarded when waging war: is it merely in the
interest of 3%335%% our national pride that we are prepared to
sacrifice the lives of fewish soldiers? Or is the mitzvah of waging
war one for which 2 Jew is required 1o forfeit his hife?

8. See Rav Moshe Nerivah's essay “On the Permiss:
Sabbath” in Mossad Harav Kook's

ty of Waging War on the
Terah Skeba'al Peh, vown,

=
~1



fs

i

THE JOURMNAL OF HALACHA

In_answer to this it would appear that at the heart of our
preparedness to fight for Eretz Yisrael is the fact that lsrael's rale
today is as the national home and of the Jewish people. Since a
nation’s land is vital to ite existence as a nation-state, to wwm point
Wrmw in various limited contexts only those Jews residing in Eretz

Yisrael are considered full members of Klal Yisraels conguest by a

foreign power is considered a lethal blow to the essence of the

F The Torah roles ﬁymw ane who unintentionally does a vielation w
intentiorally, wo

b, if done
d have warranted the punishmen: of karet, must bring

korban chatat. 1§ the maj e:?. om the Jewish nation sins in this manner due o an
errongeus psak issued T he Beit Din Hagadol, rather than req uiring of sach

ndividual to bring 2 wm&nx chatat, the Torah requires that the Sanhedrin offer a
sacrifice w?é% a5 par ha'alem dovar shel fribbus.

The Talmud in Horayot 34 siates that when caleulating whether
majotity of the Jewish nation has sinned, only those living in Eretz Yisrael a
be considered. Thi fon is derived from Melachinm (1:8:65), which states that
mmwmmwnmvmmﬁw@wcmwm%m wmmmﬁwmm%mm@ﬁ

& g1t King Sclom
emple, all of the lewish nation ! : northernmost o southernmost points
ahal gadol mi

»ﬂ

of Erety Yisrasl was
itz

The Rambam in hi
halacha in exp
e

ttendance, sve chamat od nachal

tishna {Bechoror 29} cites
lv be conferred Eretz Yisras)
ferving ordination i not o private affair between Rebbe and ralmid but is
wsidered an act taken by all of the fewish rommuni ty, the Rebbe conferring
the smichs acting on behalf of 20 o wm fixmm Since the Jews who live
cHufz latarefr cannot really mmﬁm:m%m ! Yisrael, smicha canmot be conferred
there, as it cannot be viewed a5 on behalf of the rzibbur
In his supplement 1o mitzvah 284, the Minchat Chinuch
additional Talmudic pascages based on this wringiple:

A} The Gemara in Megille 11 cites that one reason that huliel is nof
Purim is because hallel can only be recited on g
Tistael The Mirnchat Chinuch understands this as ruling that the obligation 1o
hallel in cammemerstion of 3 miracle : only applies if itis o “nec hatzibbur”
{miracie of the community). Although the m majority of the jewish population at
the time Hved outside the Land, since enly Jews in Eretr Yisrzel can constitute

commentary o the
ning why smichs ©

M

terprets three

recitad
racle that ocourred in Eretr

Elal Yisrael, this miracie was considered 2 “nes yechidim” (miracle of
individualsh,

B} The Gemers it Ta'anit 145 siates that private
rain in the sumone

als are in need of
@ prayer requesting this may be inserted in shema
kalens. Only 1F the entire fzibbur is in need of rain s veten il cai
alefrw In Chatr la'arerz, however, sven if the sy

i barech

tire community o EEm“j is in

;
i

B v
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conguered nation. Therefore, just as a doctor would amputate .

patient’s limb in order to save life 10 when the “life” of an entire
nation i endangered, it s permissible to sacrifice the lives of the
ew for the purpose of sparing the nation at large.

Thus the guestion at hand seems comparable to that of & sick

individual who must decide the course of action his doctors should
undertake, The poskim discuss the case of a patient who is Fataily
but who could receive treatment that would prolong his life
although cause painful side-effects. In such & situation, since there
is no clear consensus whether going ahead with such treatment s
desirable, the decision is left to the sick individual tt Likewise, i
the case of a nation in mortal danger, faced with a solution &w
dubious value, the decision on the course of action to be taken
shouid be in the hands of the majority of those affected.

In earlier times the Sanhedrin or even m.mmmmmm accepted leadert?
could render such decision on behalf of the entire tzibbur

5

viduais

inin summertime,
O3 The Gemara in Talanit 3 .Mo stetes that althoug
empawerad ta'anit tzibbur during

1igs

arigus explanations rmf( heon g
zage; the Minchas ﬁrxﬁr claims that bevau
of Eretz Yisrael is to be treated 25 yechidim,
joannoci warrant a fa'ani Eww

The Talmud in Sarhedrin 43b cites ©
zeh bozeh o hpe
iz that greiout

the princ
rossed the Jordan River
dependent upon qur status of

v applied after the Mmﬁ

sppear thet the reason for ¢

tionhood, # status only at

ined with our Mmswﬁww&ﬂ of & national homeland.
Thus. 53% entering Erelz «.&mm‘ ms& Yisrael had not yet fully attained 2
stabu o nationhood. Today, however, even Jewe <
bound by this principle am areivut because they identity with Erefz Yisrae
considering it Mwﬁq homeland. However, hased on the above passages, it becomes
a1 their level of membership of kisl Yisrae! is of 2 weaker rature and
$.:r respect o oan _;m:m ”fw must be determined by the majority of the

tside of Eretz Yisrael are st

those be €0
18 perek of Hilches Mamriny, fourth hzlacha,
11 lav hu roseh et nofshe,” Reit Yitrchak 1986, page 104,
1z n Brechot 632 cites that Rabbi Akive assumed the authority 1o

Mm”mmm.mwm% ww.a ﬁcmnmw TQEwmwﬂox‘wﬁmmm@rmmem,_.mmmmm”mmwxﬂaumwmmmmmﬂﬁ
& peneration,
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{romimunity), as the halacha regards
majority

them as reprezentative of the
opinion of Klal Yisrzel® However, inasmuch as there
exists neither a Sanhedrin, nor any one person or group of persons
widely accepted as leaders by the Jewish nation, it seems that the

CHA

only course available is to assess the majority opinion of the lews

afflicted by this “rnalady.”
It should be noted that this decision is not a matter of psak

halacha. Therefore, just as only the individual patient — and not his
rabbis ~ may decide which form of treatment to undergo, in this
case, oo, the opinion of rabbinic leaders should carry no more
weight than that of anyone else. Yet, if military experts insist that it
is impossible for Israel to maintain permanent control over Judea
and Samaria, then even if the opinion of the entire lsrael;
population were unanimously otherwise, their demand would nat

be heeded.

Again we draw on the medical analogy — if all medical experts
agree that they are unable to prolong the life of a particular patient,
even if the patient insists that he receive a specific form of
treatment, his request would be ignored.’® Onlv in 2 situation in
which the doctors themselves admit that there are wvalid

considerations favoring either possibility is the decision left to the
patient. Therefore, in this case in which military experts claim that
it is wmmmwwwm to maintain conirol of fudes and Samaria but at the
cost of regular losses in lives, it is for the public to decide whether
the war is worth £ ghting,

In tallying the majority opinion of Kla! Yisrael it must also be
stipulated that not everyone who is Jewish is considered a member
of Kial M\aﬁmm mﬁ. this purpose, Armong the criteria for “qualified
Emﬁwmwm?ﬁ is that the individual be a ma’amin (believer), that he
circumgcise wxm sons, that he be married to a Jewess, that he believe

i3 See Rav Josef Dov Soloveichik's Koverz Chiddushel Torah, pp. 51.52, o333

14, Rav Soleveichik alwaye emphasized that in every situation, the experts in that
field be consulted as, for example, 2 competent doctor must be consulted in ardes
to determine whether 2 person should eat on Yom Kippur or if one may eat
forbidden foods for health reasons.

H
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that Eretz Yisrzel is the Jewish homeland, and that he live there
Only such people may have input into the decision as to whether
we are currently engaged in & winning situation or a losing one.1% In
addition, the process of seeking the majority consensus is o be
undertaken for the sole purpose of appraising the situation with
regard to the danger which people involved feel that it poses to
them. Thus, one who feels that Israel is in & winning position may
not allow his opinion o be colored by humanitatian or other
considerations. Indeed, if it were ascertained that Israel maintains
the upper hand in its current engagerment, then not only s it
mandatory that we continue fo fight, but it would actually wm
forbidden to stop or impede the war, as will be mxwﬁmmzmm"

Atchalta ["Geula; A Halachic Concept

The term Atchalta d'Geuls {onset of the Redemption)
originates in a passage in Moegills (17b) which states that wars
signify the atchalfa d'genda. In halachic literature, the era of afchalta
d'geuls has two ramifications:

2 According to the Megillat Starim. the commentary of the
Netivet to Megillat Esther (919}, it iv permissible to esiablish
holiday in celebration of 2 manifestation that this era has arrived.

by In & responsum, the Minchat Elszar rules that according to
Chatam Sofer's Sefer Hazikaron, one may not pray that the wars
heralding the atchaltz d'zeula end, for by doing so he would be
“prolonging  the galut and coming of the
redermnption. it

Before determining what constitutes afchalta d'geuln.  the
definition of gewls must first be established. The Ramban prefaces
his commentary to Sefer Shemot by stating that it is the book of the
first exile of the Jews and their redemption from it. The redemption
culminates at the end of Shemot not in the entry of the Jews o the

preventing  the

15 For more detailed discussion of this wpic refer w romwn o musr v
SR TTHNING PRI YA
16, Minchat Flazar. Vol 1V, Chapter 5.

&3
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institution of Yom Ha'sfzme'ut to commemorate the establishment
of the State of Israel, an event categorized as archalte d'zeuls,
although it was not mandatory at the time that 2 Yom Tov be
introduced, #t was permissible to do so, even more so than the
customary annual celebration of Lag B'Owmer, as previously
explained .«

War and Archolta d'Geula

The Gemara in Megilla®® questions why the seventh bracha of
the amidah is that Qmm:ﬁwm with geula (re’eh b'anyeru), and
responds that this because the geula will occur in the seventh vear,
a fact that seems to contradict the tradition that the seventh year
will be characterized by war. In reconciling these two concepis, the
Qmﬂﬁw details that the seventh ﬁwmm will indeed experience wars,

ich are also categori ized as atchalfa d'gewla, following which the
Mmmhm will take place. The simple cmmmmﬁmﬁmwzm of the ahove-cited
text i that the maﬂmmwm of the Messiah will be immediately preceded
by war. Althou ww it Is difficult to understand the convictions of the
Chatarm Sofer and, later. of the Minchat Elazar thet certain
European wars in their Hfetimes represented the atchalta d'geulaa,
the 1948 War of Independence that began immediately upon the
the State of lsrael seems clearly applicable to the
category of atchalta d'geula. Because the start of this war served as
a sign that the establishment of the State of Israel was truly atchalta
d'geula, 1t would appear that it was within the right of the Rabbinic
leaders of the time to institute the Yom Tov of Yom Ha'stzma'ut on
the date of the outbreak of this war. e

establishment of

64, Bven so, this does not necessarily justify the recitation of Hailel or half-Hallel an
Yom Ha'atzma'ul, a5 we ﬂmmmwu.s:m EE,Q holidays on which Halle! &5 not said,
The issue of whether Hallel should be recited on Yom He'atzma'ut merits
separate discussion,

85, Moegills 17h,

66, Although some argue that like the Hasmoneans who celebrated at the
their battles, we should only celebrate the victorious end of the 1948 War of
independence, the cases are not comparable. The Hasmroneans celebrated the
ends of their wars because sach victery served to spare the Heit Hamikdash from

m_
|

LOVE YOUR NEICHBOR

Conclusion

To return to the view of Rav Yaakov Kaminetsky that the
1942 War of Independence continues to be waged today and that
current incidents of Arab unrest are merely extensions of that
original conflict, it is to be concluded in concurrence with the views
of the Chatam Sofer and Minchat Elazar cited above that it is
forbidden to stop or slow this war, for int so doing, we would be
preventing the coming of the gewls

The author thanks his daughter Aviva for her assistance in
transiating this essay from the original Hebrew.

ion. today, being that there is no Beit Hemikdash, we have no tight
establich holidsys 1o commemarate military victories, and are only permived to
establish Yomime Tovim intended 1o commemorate historical svents viewed as
elements of gichalia d geuls, vawmwuwm because the establishment of the Srate of
Israel (and not winning of the war) constitued the atchalta d'genls we celebrate
the date of hakamat hemeding.

25
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reconguered, particularly if the territory in guestion has been
liberated by means that are consistent with the provisiens of Jewish
law. It should also be noted that it can — and has — been argued that
surrender of territories is an infraction of the prohibition "o
techarem’” (Deuteronomy 7:23, which, in talmudic exegesis, is

LAND, PEACE, and DIVINE COMMAND

of additional lives. Accordingly, he must have regarded any
continuing obligation with regard to preservation of a Jewish

rendered as “lo titen lahem chaniyah be-karka — you shall not

grant them permanent encampment.” ™ This talmudic dictum is

formulated in association with a prohibition against conveying real
property within the boundaries of the Land of Israel to a non-Jew.

Yet a literal application of the terminclogy in which that

pronibition is formulated would render it applicable to any action

homeland as suspended in face of danger. This can be explained on
the basis of a number of considerations and, although the
considerations are multiple in nature, they are not exclusive of one
another:

1. The most facile explanation involves the earlier-formulated
thesis that a milchemet mitzvah is not obligatory when it must be
rationally regarded as doomed to failure. A war of conguest may be

mandatery, but an exercise in military futility is not By the same

that would tend permanently to confirm non-Jewish residence in
the Land of lsrael. Sale of real estate would thus be but one example
of activity having that effect; obviously, transfer of political
sovereignty would be even more instrumental in engendering

permanence of non-Jewish residence.i?
However, historical precedent clearly establishes that war for
retention of territory or sovereignty is not halachically mandated, or

.t least, is not always halachically mandated, At the time of the

token, as noted earlier, an obligation to wage war implies an
obligation to assume the risks associated with warfare; it does not
entail a concomitant obligation to engage in suicide missions or to
accept the risk of disproportionate casulaties. War has its own
conventions and its own canons of military logic — inappropriate as
those conventions and that logic may be in other areas of human
endeavor. There is no obligation to engage in warfare in
circumstances in which war must be deemed irrational even by

destruction of the Temple, R. Yochanan ben Zakkal not only
advocated fotal surrender in return for minimal concessions which
might be exacted from the conguerors, but was prepared to tlout
the wishes of contemporary political leaders and to act
singlehandedly in implementing his policies. It is unthinkable to
suppose that R. Yochanan ben Zakkai acted contrary to halacha.
The policies he advocated were clearly stamped with the imprimatur
of Jewish values and tradition. It is only the analysis of the
considerations upon which those policies were grounded that
remains for our elucidation.

R, Yochanan ben Zakkai was undoubtedly motivated by a
desire o preserve Jewish lives. Continued resistance and warfare
would assuredly have evoked repressive measures and resultant loss

11. See Avodah Zaraht 19b.
12, See Contemporary Halakhic Problems, 1, {New York, 1977), 27-32, and 11, 212-
220,

military standards.

2 An examination of Ramban's comments regarding the
commandment “and vou shall dwell therein” inescapably yields the
conclusion that the obligation is double-faceted in nature. The
obligation encompasses 1} a personal obligation to establish
domicile in the Land of lsrael and 2) a similar obligation that is
communal, rather than individual or personal, in nature. According
to Ramban, the latter aspect of the mitzvah includes an obligation
to conguer the land, to inhabit and cultivate the land in its entirety,
and to assure that no part of that territory remains in the hands of
gentile nations.” Accerding to Ramban’s formulation, the cath not
to seek forcible return to the land, may well be reflective, not
simply of the suspension of the obligation with regard to conguest,
but indicative of the abrogation of all communal obligations with
regard to the Land of Israel Banishment from the Land of lsrael is

13. See Rambarn, Commentary on the Bible, MNumbers, 33.53 and idem, addenda o
Rambarn's Sefer ha-Mitzoot, mifzoet aseh, no. 4
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measures involving transgression of Sabbath restrictions may be
indtiated in response o an attack by non-Jews even if they are
intent only upon plunder. The rationale is rather similar to, yet
somewhat different from, the consideration that serves as the basis
of the rule governing the ba ba-machteret, viz., given the general

lawlessness prevalent “in our day,” failure to aliow the gentiles to
do as they wish, even if they are not resisted by lethal force, will
result in the shedding of blood. Therefore, according to these
authorities, their aggression must always be regarded as involving
danger to life. Magen Avraham, however gualifies that ruling and
declares that it is applicable only when the mxmmw is directed agains
a community but not when the attack is directed against an
individual, In 2 multitude it may be anticipated that some persons
will be incapable of restraint and hence the situation must be
regarded as posing a threat to Jewish lives. However, declares
Magen Avraham, the individual who is capable of self-restraint
must be admonished o surrender his possessions rather than
desecrate the Sabbath
Magen Avraham’s comment appears to be limited to acts
performed on the Sabbath. He does not draw a similar distinction
with regard to a ba ba-machteret, e, he does not state that an
individual capable of m restraint dare not slay the burglar
and mmﬁngogm? ally capable of
lar does not constitute a threat

H
because, since he is emotionally
handing over his valuables, mrm W:N
fo his life. Apparently, according to Magent Avraham, the moral
analysis of the problem begins with the positing of a right to defend
property. Once the property owner has determined to exercise that
right, utilization of lethal force in wresting property from its
rightful awner may be met Exuj a response in kind and the

property owner is under no obligation o surrender his possessions
in order to avaid killing the perpetrator. The responsibility for
avoiding the spilling of blood rmu entirely with the perpetrator who
can readily obviate all danger by desisting from his nefarious
endeavor. However, although one has a right to protect property
against burglars or brigands, one does not have a right to transgress
the Sabbath in order to preserve property. Thus, if offered a choice,
uporr pain of death, of either handing over one’s money or

LAND. PEACE, and DIVINE COMMAND

performing an act of Sabbath desecration, one is obligated to
surrender  one’s  possessions rather than  viclate Sabbath
prohibitions. Similarly, when confronted on the Sabbath by =
burlgar or by marauding gentiles, one is not permitted to safeguard
property by means of Sabbath desecration even though on a
weekday it would be permissible to do so despite the virtual
certainty of resultant bloodshed ?”

Of course, the right to defend hearth and home should not be

confused with an obligation to engage in such defense. Not every

right must be exercised. Prudence would dictate that a rational

person would not accept undue risk in preserving his property. A

cautious person will eschew any significant risk to lfe

The application of these principles to the current debate
concerning “'land for peace” is perfectly obvious. What is true for
the individual is true for a community or a nation as an aggregate
of individuals, There is no obligation to relinguish territory in

return for freedom from the threat of continued aggression. There

is no obligation to capitulate to force of arms. On the other hand,
there is no duty to defend property interests in the face of danger
lite,

At the same time, a prudent assessment of inherent risks
requires that prospective concessions be examined with regard to
any risks such concessions may portend for the future, Jewish law,
as recorded in Shulchan Aruch, Orach Chayyim 229:8, provides for
deferise of "a city close to the border” on the Gabbath against
occupation by the enemy even when the enemy seeks only “straw
and hay'' because security considerations designed to safeguard
against future danger to Jewish lives require that border areas
remain in Jewish hands. Applving the selfsame consideration to the
current dilemma, it may well be the case that return of territory, the

17. The statement of the Gemara, Sanhedrin 72, declaring that there is no culpability
atrerdant unon
Shabbat”

slaying the ba ba-machieret “whether on a weekday or on
must be understood, according o Magen Aveaham, as limited to a
person incapable of contralling his response. See R. Shlomoh Zalman Auerbach,
Morish, pp. 23 and 23; and idem, Minchat Shiomoh, no. 7, pp. 47 and 48,
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retention of which is essential for purposes of security, may only
enhance the danger to the inhabitants of the State of Istael in any

future conflict. Similarly, present concessions may not appease the
enerny but, on the contrary, mav whet his appetite and enhance his
strategic capabilities in demanding surrender of additiona] territory.

The prudent householder, in determining whether or not o
appease the demands of a burglar, must carefully weigh ail salient
factors and considerations. Ultimately, the decision to tesist or not
to resist is left to the discretion of the ba'al ha-bayit or householder,
The same is true with regard to decisions made by a community ar
a nation. The “bp'alel botim " through  their  designated

representatives, government officials and military commanders must
carefully analyre all relevant military, political and economic
consequences of the options available to them and exercise their
discretion in the formulation of an appropriate response. Only
those individuals are privy to all factors that must be considered in
order to formulate policy in 2 prudent manner. Moreover, no
outsider is entitled to make 2 decision of this nature on behalf of
the householder; only the potential victim s entitled fo determine
whether or not he wishes to assume the attendant risks inherent in
the situation in which he Finds himself.

One caveat: A rational and prudent houssholder, upon
weighing all considerations, may well, and indeed probably will,
determine that should a burglar break into his home he will offer no
resistance. However, it would be the height of brationallty and
gross lack of prudence on his part to post a notice to that effect on
the front door of his home, With regard to this caveat as well, the
implications in terms of policy Formulation by the State of Istael are
abvious.




